ISA RC 05

7/31/2020

RC 05 COVID Special Issue
Newsletter

PRESIDENT’S REPORT
Dear members of RC05,

If these were normal times, many of us would
have seen each other in face to face
conversations, workshops, plenaries, the business
meeting or other formats during the ISA Forum in
Porto Alegre, Brazil. The moment | am writing
this introduction to our 2020 Newsletter, 1 would
have been involved in hosting a session. | was
looking forward to enriching debates, to the
sharing of ideas and to meeting colleagues and
friends I had not seen in a while.

Corona has put a spoke in the wheel; the Forum
had to be postponed and the new date is February
23-27, 2021. The ISA board will decide in two
months (September 2020) whether or not the
conference will be organized as an ‘in situ’ event.
The virus has changed the life of all of us in serious
and less serious ways. This is the reason why our
current Newsletter is dedicated to the question how
Covid 19 has changed our lives as academics and
activists as well as the lives of those we care about

Racism, Nationalism,
Indigeneity and Ethnicity

as researchers of the RC05 community: migrants
and refugees, indigenous populations, racialized
and disadvantaged groups. The virus functions as
a magnifying glass that zooms in on otherwise de-
thematized or forgotten social inequalities. It has
developed an enormous mobility, overcoming
borders unnoticed and settling down all over the
world; in most countries the response was a
closing of national, even of provincial borders.
These ‘bordering policies’ have turned out to be
more or less pointless — but on their down side they
reanimate or reconsolidate nationalist and racist
discourses with harsh repercussions for the most
vulnerable groups in societies. Which means:
more work for our RCO5 community: Please notice
and sign the petition initiated by our by RC05
member Daniele Conversi concerning the situation
of indigenous people in Brazil.

On the other hand and most surprisingly, the Black
Lives Matter movement has found a global
resonance and invigorated necessary debates about
racism in many countries of the world. The energy
of the protesters seems to vitalize not only anti-
racism activities; but in many countries, the
protesters have engendered long overdue
discussions  about the decolonization of

knowledge, mind and representation. It is this




movement’s spirit, which gives us hope and
reason. Photo-composition by our member Ulrike
Vieten symbolizes this direction.

Hoping that this newsletter finds all of you in
good health, 1 wish you a relaxing break between
semesters. We will inform you about the ISA’s
further decision on the Forum as soon as possible.
Take good care of yourself and your loved ones,

Best wishes
Helma Lutz

RACE AND MIGRATION IN THE TIME OF THE PANDEMIC

Bordering under the corona virus pandemic
Georgie Wemyss And Nira Yuval-Davis

This piece, by Georgie Wemyss and Nira Yuval-
Davis, is the first post in anew series on the
SSAHE blog looking at the COVID19 virus and
its impact on racialised and migrant communities
in the UK and globally.

In our recent book Bordering (Yuval-Davis,
Wemyss & Cassidy, 2019), we discuss the
paradoxical phenomenon that, under neoliberal
globalisation, borders did not disappear but rather
proliferated off-and in-shore, from consulates
across the globe to everyday spaces like railways
and places of work. We described the functioning
of bordering as processes rather than static
boundary lines that, like computer firewalls, are
invisible to some, impermeable to many others.
We showed the ways these have crucially
contributed to multi-scalar — from the global to the

local — inequalities and precarities, forcing more
and more people to be precariously stuck in limbo
grey borderzones with no possibility of building
regular lives with civil, political and social rights.
It is important to examine the ways the pandemic
has affected these processes of everyday
bordering, both locally and globally. Of course, it
is far too early to know, or even predict, the longer-
term transformations in bordering that the
pandemic will bring. However, it is safe to say that,
as after earlier major crises, such as 9/11 and the
AIDS crises — to mention just two major
transformatory crises in recent decades — the ‘new
normal’ is not going to go back to how things were,
in several major ways. Everyday bordering, from
the lockdown of individuals in their homes to the
lockdown of regional and national borders, is at the
heart of the technologies of control used to try to
contain the pandemic and it is thus hard to believe
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that free movement would be restored any time
soon.

Except that, as we’ve shown in our book, free
movement has never been free for most people.
Border controls have been operating like
computers’ firewalls, invisible to some, blocking
many others, with money and required skills for
the neoliberal economy being the main facilitators.
We can see these firewalls continuing to operate
today as well — at different ends of the scale,
the super-rich flying in private jets able to travel
without  being  subject to the usual
restrictions and seasonal workers from Eastern
Europe being flown into the UK by the farming
industry to ensure that fruit is being picked. Two
weeks into the lockdown, the Home Office
published its guidance for post-Brexit immigration
rules aimed at preventing low paid workers — the
key workers on which healthcare services are
depending — from working in the UK.

These are just some of the paradoxes of
‘lockdown’ and ‘social distancing’ policies. On the
one hand, a neo-liberal governmentality that puts
the onus of responsibility on the individuals, where
people are required to isolate themselves at home
and keep away from others, while others are forced
to carry on working — not only because they fulfil
essential medical, social and economic roles, but
also because many of them would not get any
money to live on if they stop working.

This is just one of the intersectional growing
inequalities impacts of everyday bordering. Given
their disproportionate presence in frontline health
and public services, the percentage of BAME
people who have died under the pandemic is still
unknown but feared to be to very high. Of course,
this is not just due to the kind of jobs they do, but
also their poor and crowded living conditions, as
well as a distrust of governmental and scientific
authorities which have not helped them in the past.
In addition to unequal class and racialised effects,
the lockdown bordering has also had a major
gendered effect, such as a sharp rise in domestic
violence, as can be expected when nuclear family
members are locked down together.

In our book we discussed the ways everyday
bordering as a top down technology of control has
been reinforced by and reinforces the growth of

bottom up nativist extreme right movements,
which have brought to power authoritarian rulers
in many countries in the globe and arguably Brexit
in the UK. Blaming and scapegoating the ‘Others’
have been a major multi-scalar reaction to the
pandemic, from Trump calling the corona virus
‘the Chinese virus’, to social media blaming
George Soros in the traditional antisemitic blood
conspiracy theories, tostreet hate crimes,
including health workers reporting abuse from
strangers for leaving their homes.

One of the positive ‘side effects’ of the lockdown
has been the development and reinforcement
of mutual aid groups in local communities.
Neighbours have got to know each other, help
elderly and vulnerable people with their shopping
etc. However, the other side of the strengthening
of local bonds has been the rejection of ‘others’.
Local media report people crossing county
borders’ violating lockdowns — Kent
Online reported ‘Lockdown louts from London
have been fined after once again invading
the county’ and being found by ‘enforcement
officers from the council who were patrolling the
area’. This is aided by regional bordering policies,
which in some countries, such as Italy, has meant
the official closure of regional borders for non-
essential traffic, while in the UK, Sussex police,
for example, praised ‘the amazing community
spirit across Sussex’, whilst noting that
‘Unfortunately, a small number of people from
outside of the county deemed it appropriate to visit
the area’.

The aim of this blog post is not to oppose bordering
policies in the age of the pandemic, but rather to
argue that using it as almost the only counter-
pandemic measure is dangerous, both at present
and for the future.

At present, we have seen that when voluntary
lockdown policies are used, without mass testing
and sufficient protective equipment for those who
are not in isolation, they cost many lives as well as
create psychological, social and economic
hardships. In comparison, other states, including
Germany and South Korea, have used mass testing
and contact tracing to slow down the rate of
infection.
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Moreover, these borderings, like the borderings we
described in our book, are an intersection of
political projects of governance and of belonging.
Very few states, including  Ireland  and

Singapore, COVID 19 apps identify locations and
contacts of individuals. European governments are
copying these apps whilst also collecting telecom
data and using drones to spot transgressors.

Portugal, have recognised all migrants to be full
entitled members of society during the pandemic;
only a few states have recognized the right of all
members of societies for minimum income during

Such developments combine with rumours and
debates about national and global digital
monitoring of vaccinations, adding force to Yuval
Noah Harari’s speculations that the epidemic may

the pandemic, and policies aimed at exclusion and
deprivation of all those in national and global grey
limbo zones endanger the lives of millions across
the globe.

Everyday bordering policies are evolving in which
the surveillance of people is reaching sci-fi
dimensions.  Similar  COVID-19  related
technologies are being developed globally by
authoritarian and liberal governments. While
Israel has authorised counter-terrorism

normalise biometric surveillance with authorities
becoming able to detect people’s emotions as well
as their lifestyles and whereabouts. This would be
the utmost paradox: a borderless world with the
most tightly operated everyday bordering
technology.

Source: Social Scientists Against the Hostile
Environment
https://acssmigration.wordpress.com/2020/04/20/
bordering-under-the-corona-virus-pandemic-

surveillance to track corona virus patients,

georgie-wemyss-and-nira-yuval-davis/

compulsory colour-coded health apps determine
whether individuals can travel in China, while
Russia uses face recognition technologies to
enforce self-isolation. In Hong Kong and
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Grey zones in the times of the COVID-19 pandemic
Georgie Wemyss and Nira Yuval-Davis
Post date19 May 2020

The COVID-19 pandemic has both exposed and
sharpened local and global inequalities. One of the
most extreme form of inequalities that often seems
to be overlooked is that between those of us who
belong, who have citizenship status and claims of
entitlement, precarious as it often proves to be in
these days of unprecedented crisis of neoliberal
economies, and those who have no such claims and
rights and who are abandoned to starve and/or
locked down in detention camps and other forms
of incarceration.

In_our previous blog we showed how everyday
bordering, from the lockdown of individuals in
their homes to the lockdown of regional and
national borders, is central to the technologies of
control used to try to contain the COVID-19
pandemic. Our earlier research on bordering also
showed that neoliberal globalisation’s firewalls
and everyday bordering have created a situation in
which increasing numbers of people globally are
‘suspended’ in grey zones — spaces outside the
protection of contemporary states. Grey zones are
neither socially nor spatially neutral — they are
more likely to be occupied by specific groups
living in particular places and experienced
differently according to individuals’ social and
economic positionings. Here we show how
national and local COVID lockdowns have created
a continuum of exclusionary, menacing grey zones
inhabited by older citizens and low paid care-

workers in residential homes through to precarious
workers and overseas students in the Global North,
and by mobile labourers and people seeking refuge
across the globe.

Despite early identification of the vulnerability of
older people to the virus, governments did not
prioritise the protection of citizens living in
residential care homes. The lockdown prevented
visitors, including relatives and media, from
entering and checking up on residents at the same
time as low-paid carers (disproportionately from
BAME communities and often with temporary
visa status) lacked PPE and virus testing. In
Spain deceased residents were found abandoned in
their beds by the army brought in to disinfect. In
the UK the excessive death toll of residents has
been linked not only to the virus but to its
consequences such as staff absences and physical
distancing leading to individuals being isolated in
their rooms and not eating or drinking enough or
receiving medical attention.

The virus and the economic lockdown together
have extended the grey zone inhabited by citizens
who were just surviving in precarious jobs.
With death rates from the virus generally
disproportionately high amongst those from lower
socio-economic groups and ethnic minorities,
Uber drivers and those working as security guards
and as carers have lost their lives and others their
incomes and homes.

Even the future is a continuation of the grey zone
for increasing numbers of UK citizens, including
those in previously ‘secure’ work and part of the
government’s COVID-19 Job Retention Scheme
whoneed to cross income thresholds and
demonstrate suitable accommodation to reunite
with family living abroad face an uncertain future.
Neoliberal bordering has created new grey zones
also for other social groupings, such as
international students. Different technologies of
bordering work as computer firewalls that perform
intelligent filtering of those who cross borders in
different ways. In the era of free movement for EU
citizens, work visas became increasingly difficult
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for citizens from Europe’s ex-colonies to obtain. In
parallel, student visas remained available and
families sold property to pay for expensive courses
expecting students to work long hours in
precarious British jobs in order repay their
investment. Since the lockdown of universities,
many students have been trapped in the UK,
dependent on charity because the precarious work
on which they had relied no longer exist. In the
USA students were ordered to vacate their
residences forcing many overseas students to leave
the country and making other disadvantaged
students homeless and without the campus jobs on
which they depended.

Grey zones such as those experienced by racialized
workers on cruise ships or migrant miners across
the Global South have become more like prisons
in the COVID -19 lockdowns. At the beginning of
the pandemic the media focused on wealthy
passengers stranded in the ocean on cruise
ships denied access to a series of ports and
dependent on their governments to repatriate them
whilst the crew who looked after them remained
invisible. Three months later, sick and isolated
crew from across the Global South are confined to
cabins in leisure ships that are customarily
registered to low-regulation states and exist
outside the jurisdiction of the countries where they
sail.

When lockdown policies were declared in cities,
including in India and Chile, workers from rural
areas were evicted and stranded with no public
transport operating. Some started walking home to
their remote villages and unknown numbers have
died while many thousands of others who cannot
prove their citizenship are threatened with arrest
and being put in detention camps with no adequate

sustenance let alone proper care or social
distancing. So, whilst documented migrant
labourers, including in Gulf states, have

experienced unemployment and loss of income,
the reserve armies of undocumented migrant

dangerous. In Bangladesh, the government
withdrew 80% of humanitarian aid staff severely
limiting aid to the 900,000 Rohingyas confined to
camps near the Myanmar border. In Calais, the
minimal food resources provided by the French
State have been halted and food distribution left to
a dwindling group of volunteers.

In the UK, hostile environment discourses and
everyday bordering policies led to asylum seekers
not accessing health services to which they are
entitled for (the justified) fear that their personal
details will be reported to the Home Office and or
because they are asked to pay full charges as
private patients and cannot afford to pay them.
The COVID-19 pandemic crisis has brought with
it both an expansion and for most a deterioration in
their conditions in the indeterminate in-
betweenness of the grey zone limboscapes in
which people find themselves stuck — whether or
not they are incarcerated physically. Of course,
like in any other social space, different people in
diverse locations experience these grey zones in
distinct ways. However, they all share experiences
of exclusion from social and political entitlements
and the inability to plan even for the short-term
future.

The worry is that with growing suspensions of
democratic and civil rights under the pandemic
regime and the growing dependency on
surveillance as the basic technology to regulate all
citizens’ movements, any rights-based approach
which would protect those in the grey zones would
be further delegitimised. Those in the grey zones
are going to be even more excluded from these
new social and political contracts between states
and their populations and might be left starving,
stuck, and in growing numbers dying.

Source: Social Scientists Against the Hostile
Environment -
https://acssmigration.wordpress.com/2020/05/19/
grey-zones-in-the-times-of-the-covid-19-
pandemic/

labourers have been forced in many countries to
hide to escape detention by the authorities.

The existing grey zones in which refugees have
been forced to live, pre-COVID-19 and in many
cases for decades, have become harsher and more
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OPINION / CORONAVIRUS PANDEMIC
Coronavirus and the banality of evil

The UK government's failure to respond swiftly and effectively to the pandemic can and should be

considered evil.
by Catherine Rottenberg & Nira Yuval Davis

5 May 2020

Prime Minister Boris Johnson observes a minute
of silence in a tribute to the NHS staff and key
workers who have died during the COVID-19
outbreak, London, UK April 28, 2020 [Stefan
Rousseau/Reuters]

From the very start, a narrow-minded nationalistic
agenda has shaped the way the government of the
United Kingdom has handled the COVID-19
pandemic. Not only has the UK refused to
cooperate with the rest of the European Union in
coordinating the acquisition of necessary medical
equipment, but it has consistently refused to take
the global nature of the pandemic seriously. These
decisions have resulted in an ad hoc and
completely inadequate response to the calamity,
leaving more than 30,000 Brits dead so far.

Prime Minister Boris Johnson and his ilk have
failed to do much of anything efficiently during
this unprecedented crisis: From the unfulfilled
promise and continued failure to carry out mass
public testing through the bungling of the
importation of necessary protective gear for front-
line workers, to misleading the public about the
number of deaths by omitting, until recently, those
who have not died in hospital.

The banality of evil

Going back to Hannah Arendt's notion of the
"banality of evil" may help us make sense of what

IS going on, only, one would have to introduce an
important twist to her claims.

Arendt first coined the phrase when covering
Adolf Eichmann's trial in Jerusalem for The New
Yorker magazine. She invoked the term to
describe how Eichmann, a key bureaucratic
functionary of the Nazi party, carried out his
technocratic duties without questioning their
purpose.

The term was meant to capture the specific way in
which Nazi crimes against humanity had been
committed in a quotidian, systematic, and efficient
way, without these crimes being named or
opposed.

What we can learn from the pandemic-stricken UK
is that the banality of evil can take form not just
through the efficient execution of one's
bureaucratic and technocratic tasks. Rather, it can
also take form through the carrying out of
bureaucratic tasks in an incompetent and negligent
way.

Incompetence and negligence as evil

When certain national objectives are ostensibly
prioritised but the mechanisms and actions to
achieve these goals are repeatedly carried out
incompetently - leading to human misery and
death on a large scale - this, too, can and should be
called the banality of evil.

Indeed, at least some members of the UK
government who came to power to carry out
Brexit, and who are currently hiding behind
nationalist ~ discourse and  diverting all
responsibility for their failures to "science™ rather
than to their own ineptness, can be said to fit this
bill. Their actions - or lack thereof - have to be
called evil given their horrific human cost.

We know that many of these deaths could have
been prevented, as the low death rate in other
countries that were better prepared, have robust
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public health services, and took swift and decisive
action proves.

Moreover, the fact that those dying are
disproportionately vulnerable  and  racialised
segments of the population suggests that many
front-line workers - from health and care workers
to bus drivers, grocery store staff and cleaning
workers - many of whom are BAME (Black and
minority ethnic), have been left unconscionably
exposed to COVID-19. This, to put it simply, is
criminal, if not murderous, negligence.
Incompetence and negligence, however, have
characterised the UK political landscape for quite
some time, and this ineptness is inextricably linked
to years of neoliberal austerity policies in which
large sections of the public sector have been
ruthlessly cut, privatised, and outsourced.

Today, we know that experts had warned
government officials that a dangerous pandemic
was likely and that the NHS would not be able to
cope without a dramatic increase in public
funding. But the Conservative government simply
ignored the warnings, while continuing to
underfund and outsource health services.

And even though the acute shortage of private
protective equipment (PPE) is the result of this
inaction and  privatisation, the Johnson
administration has yet to intervene and ensure
efficient procurement and distribution of
equipment, leaving it, once again, to market actors,
some of whom have gouged prices and profiteered
from the shortage.

Expendable lives

Such incompetence and negligence should also be
considered a banal form of evil, since they, too, are
intimately related to nefarious ideological and
political priorities of governments, and are
informed by the gruesome idea that some lives are
expendable.

Just as in the case of Arendt's efficient banality of
evil, the Johnson government's repeated failures to
act swiftly and effectively can and should be
considered evil.

The views expressed in this article are the
authors’ own and do not necessarily reflect Al
Jazeera's editorial stance.

Source: Al Jazeera
https://www.aljazeera.com/indepth/opinion/coron
avirus-banality-evil-200505075710643.html
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The COVID-19 pandemic has massively restricted
the circular migration of live-in care workers
between their home countries in Central and
Eastern Europe and seniors’ households in
Germany, Austria, and Switzerland. In this report,
we share insights into the consequences of travel
restrictions and other COVID-19 related measures
for transnationally organised live-in care. We
show how these three countries respond differently
but how, in each case, the measures taken
subordinate the interests of care workers to those
of care receivers. Furthermore, the measures
remain short-term fixes that fail to acknowledge
the fundamental flaws and inequalities of a care
model that relies primarily on migrant workers and
on wage differentials within Europe.

The fragility of a transnational care
arrangement

The live-in care model in Germany, Austria, and
Switzerland is based on mostly female workers
from Central and Eastern European countries
providing care for an elderly person (or a couple)
in the senior’s home. Typically, two (or more)
carers alternate in shifts of two- to twelve-weeks
and commute between their homes in e.g. Poland,
Romania, or Slovakia and their workplace. They
spend their shifts living in the homes of the people
they provide care for and are usually on-call
(nearly) around the clock. Most live-in care
workers are brokered by agencies which
frequently also organize transportation, collection
of payments, and other tasks. Although to different
extents and not uncontested, live-in care has
become an increasingly established model for care
in the German-speaking countries (Steiner et al.
2019).

In the past few weeks, closed borders and other
travel restrictions under COVID-19 have made the
fragility of such a transnational care arrangement
apparent and brought live-in care onto the political
agenda (Leiblfinger/Prieler 2020; Leichsenring et
al. 2020a ; Schilliger et al. 2020). In each of the
three destination countries, measures have been
taken to safeguard the model. First, these measures
aim at keeping care workers in the country and
second, they strive to re-establish the transnational
mobility of carers. Supporting care workers left
without income, however, is not on the agenda.

Extending workers’ shifts

As a first reaction, agencies and households have
asked and sometimes implored their care workers
to extend their stays beyond the end of their
shifts. Switzerland’s authorities  supported this
strategy by facilitating the extension of live-in
carers’ work permits. Austria’s federal
government introduced a one-time, tax-free bonus
of 500 Euros for live-in carers who extended their
shifts for at least four weeks. In Germany, the
largest federation of placement agencies, VHBP,
asked the government to establish the same
incentives as in Austria (VHBP 2020a), a demand
that was repeated two weeks later by accusing the
government of bending rules for seasonal
agricultural workers (for the asparagus harvest)
but remaining firm with regard to carers for older
people (VHBP 2020b).

As far as we know, many care workers have
extended their shifts in all three countries. Apart
from the fact that returning to their home countries
has become difficult due to travel restrictions and
quarantine regulations, many feel a moral
obligation towards the people in their care —
especially in this extraordinary situation. At the
same time, live-in care givers who stayed face
worsening working conditions. Many households
have put visiting services on hold for fear of
contagion. Relatives who used to replace care
workers, typically on Sundays, stay away for the
same reason. In some cases, agencies or
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households even require care workers to remain in
the household during their free time to prevent
them from catching the virus and passing it on to
the person they care for. As a consequence, some
live-in carers have been isolated in the household
for weeks, either working or on call around the
clock with little opportunity to rest. In addition,
care workers carry the psychological burden
caused by the extended separation from their own
homes, families, and friends and by the uncertainty
as to how long the pandemic and accompanying
restrictions will last (Leichsenring et al.
2020b; Schilliger et al. 2020).

Extending care workers’ shifts has become a
ready-made and widely applied solution for many
agencies and families in all three countries.
However, this practice takes an additional toll on
care workers and is only a short-term fix. Extended
shifts will not uphold as a solution if limitations to
transnational mobility are imposed for more than a
few weeks.

Re-establishing transnational mobility

As a second strategy, care agencies and their lobby
organisations have demanded exemptions that
enable carers to cross closed borders. All three
countries have worked with sending countries to
open up avenues for such border crossings.
However, the extent of their measures to ensure the
continuing transnational mobility of live-in care
workers during the COVID-19 pandemic differs
widely.

In Austria, the federal government actively
initiated negotiations with neighbouring countries
for free passage of care workers. Furthermore, the
provinces of Burgenland and Lower Austria
collaborate with the respective local chambers of
commerce and brokering agencies to organise
charters to fly in 355 live-ins from Romania,
Bulgaria, and Croatia (ORF 2020a, 2020b). From
the second weekend of May, special trains can
bring up to 1,000 carers from Timisoara in
Romania through Hungary to Austria every week
and allow Romanian personal carers to travel back
home (Der Standard 2020; ORF 2020c, 2020d).
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These measures are likely to be insufficient to
ensure the transnational mobility of nearly 62,000
live-in care workers, roughly half of which come
from Romania. However, they show the efforts
Austria invests in ensuring the continuation of the
live-in care model. This cooperatively organised
support also highlights the alliance between state
bodies, local chambers of commerce, and
agencies. For example, tickets for the special trains
were originally announced not to be sold to care
workers directly, but only via care agencies (Der
Standard 2020), which was later renounced (ORF
2020c, 2020d). The necessary information and
forms are also in complex and technical German.
Thus, while the power of agencies in collaboration
with the chambers of commerce as trouble
shooters and “saviours” of the model increases, the
care workers become even more dependent on
support from their agencies (Leiblfinger/Prieler
2020).

In Germany, the only official response by the
government regarding care at home is a legislative
initiative for family members to provide care for
relatives without loss of pay longer than the
previously granted two weeks. This measure was
introduced as families reported difficulties finding
live-in carers and it underlines not only the
inherent familialism of the system, but also that
live-in carers and family care givers are
interchangeable in the government’s
eyes. Unofficially, the German border police
refrains from checking people at the Polish border
— the home country of the majority of carers. It
seems that authorities allow care workers to enter
Germany. Thus, agencies send minibuses to pick
up their migrant carers at the border. Although
there is confusion about diverging practices of
various federal states, the consensus seems to be
that care workers are not obligated to quarantine in
Germany as their work is considered crucial for
maintaining the care system. However, none of
this was publicly announced. The German state
seems to have silently adopted a practice of letting
care workers in to pacify the families that employ
the up to 500.000 migrant carers.
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While Austria has created additional paths for care
workers and Germany seemingly opened up
unofficial ways, Switzerland generally permits
entry for work purposes. This includes care
workers who are formally employed by an agency
or a family and are able to present a valid work
permit. The Swiss state or lobbying organisations
have not taken further tangible efforts to facilitate
the mobility of live-in carers specifically. This
reflects the fact that the live-in model has not been
established as a pillar in the care system to the
same extent as in the other two countries.

By facilitating transnational mobility, all three
countries contribute to re-establishing the supply
of live-in care workers for their seniors’
households. However, this strategy puts carers at
risk of contagion. No matter whether the journeys
are organized in chartered flights or trains, or
whether care workers travel in shared minibuses or
private cars: they will be in close contact with
others — especially since they also have to travel to
train stations and airports or potentially stop at gas
stations, rest stops, and border checkpoints.
Moreover, care workers might face the additional
burden of being quarantined for two weeks in the
destination or home countries — maybe even in
both. And they are usually not paid during these
periods of isolation (cf. Herrigel et al. 2020 for the
similar situation of agricultural workers).

Lacking support for care workers financially
affected by the pandemic

While many workers extended their shifts and
others are exposed to a risk of contagion on
transnational journeys, there is a third group of
workers: those stuck in their home countries.
Many of them are unable to return to their
workplaces or to start a new assignment because of
travel restrictions or cancelled assignments.
Whereas governments have implemented a variety
of measures to mitigate the economic effects of the
pandemic on both companies and employees,
many live-in carers are not eligible for this support.

Austria’s federal government created a hardship
fund for small businesses that are economically hit
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by the COVID-19 pandemic. They can receive
emergency aid of up to 2,000 Euros per month for
a period of three months. Most care workers, even
though they are self-employed, are unable to
access this fund. Due to income below the tax
threshold, they do not have an income tax
assessment notice or a tax number and typically do
not have an Austrian bank account — all three
requirements to receive hardship support. In
addition, the long application form and provided
help is only available in German.

In Germany, emergency aid programmes were
established for businesses (and their employees)
based in Germany. Many carers don’t have
German (employment or service) contracts as most
of them are either posted under the EU-directive or
self-employed in their home countries. Therefore,
they are not eligible for the German relief
programmes and the pandemic uncovers further
difficulties of the transnational live-in model.

In Switzerland, where live-in care workers are
employed either by an agency or directly by the
household, similar problems exist. Agencies can
apply to state-funded short-time allowances
(Kurzarbeitsentschadigung) for their employees,
which pays 80% of the owed wage. However, this
assistance is reserved for companies. As a result,
care workers employed by private households or
currently without contract fall through the cracks
of the state rescue system and often lose their
entire income.

The blind spots in the current debate

Even though many are currently praising the
importance of care work, our analysis shows that —
at least with regard to live-in care — this
recognition remains mostly symbolic. While
various measures have been implemented to
ensure that German, Austrian, and Swiss seniors
do not have to do without their live-in care
workers, the living and working conditions of the
workers themselves have become more precarious.
Our report demonstrates that the pandemic does
not hit everybody equally. On the contrary, the
three governments’ neoliberal care strategies,
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based on the outsourcing of care to (female)
migrants, puts the latter in a catch-22-situation:
either they prolong their stay and work in the
households of their clients, which leads to
extended separation from their own homes,
families, and friends; or they expose themselves to
risks of contagion on their transnational journeys.
The third option is to stay at home, which often
leads to financial deprivation. No matter what they
decide or are pushed to, their needs are left out of
consideration in current pandemic relief measures.
The many women working in private households
are once again expected to bear the brunt of
hardships currently caused by a pandemic.

Furthermore, our report shows that the measures
taken are short-term fixes that serve to uphold the
live-in care model. They fail to acknowledge the
fragility and inequality inherent in this care model,
which have become even more visible during the
COVID-19 pandemic. First, the model only works
as long as transnational differentials in wages and
in economic opportunities within Europe are large
enough that workers will accept low pay,
precarious working conditions, and circular
migration that separates them from their homes,
families, and friends for extended periods. Second,
it relies on uninhibited transnational mobility and
requires workers to “commute” long distances —
sometimes up to 30 hours — every few weeks to
reach their workplaces. The COVID-19 pandemic
has shown how fast the second requirement can
disrupt the model. But even before the pandemic,
the cracks in the model were apparent. Having
observed the market for several years, we see, for
instance, that recruiters have to move further East
to find people willing to work under these
conditions.

Thus, we need to use the experiences during the
current COVID-19 pandemic to reflect the (non-
)sustainability of the live-in care model on a
fundamental level. Our societies do not gain from
merely going back to the way it was before as
quickly as possible. Instead, we need to adjust our
care policies that they do not require social
inequality and uninhibited transnational mobility
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but enable care workers to have a decent life
alongside their work.
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Justice and Rights In Viral Contexts In India
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Migrant workers walk to their villages amid the
nationwide lockdown: At the Delhi-Ghazipur
border on 28 March | Amarjeet Kumar Singh

There are dimensions of justice, human rights and
constitutionalism that need to guide governments
when there is a public health emergency as with
Covid-19. The focus has to be on the right to
health, empathy for the working poor and ethical
state practice.

The Covid-19 pandemic, which has resulted in a
global lockdown is a crisis as never before. In
India, a three-week lockdown — in the nature of a
‘curfew’ — was announced with four hours’ notice
by Prime Minister Narendra Modi on 24 March
2020. On Ambedkar Jayanti, 14 April 2020, the
lockdown was extended for a further three weeks,
this time with no advance notice.In the
intervening period, India witnessed the largest
exodus of workers and migrants on the highways,
reminiscent of Partition.

A pandemic is serious and in a public health
emergency, drastic containment measures are
unavoidable. Even by this token, however, a total
lockdown has been widely seen as ‘the harshest
coronavirus containment measure in the world.’
We may assume that this was necessary for
containment of Covid-19 for the preservation of
public health and that the lockdown was evidence-
based. With the increasing number of people
testing positive, the rise in fatalities, and demands
for increased and aggressive testing, the medical,
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scientific and health establishments are under
enormous pressure to meet the growing care needs
while being inadequately protected themselves. In
a climate of fear, panic and uneven access to
healthcare facilities, they are rendered totally
vulnerable to vigilantism and physical attack.

I. Introduction

In this essay, | attempt to foreground dimensions
of justice, human rights and constitutionalism that
need to guide state practice even as we deal with
this emergency. | present my thoughts in seven
sections. The first introductory section sets the
context for thinking about justice in a larger
context of hostile environments, exploring
constitutional routes. This is a running theme in the
second section that focuses on the right to health
and the third that is centrally on vulnerability of
the working poor in hostile environments. The
fourth to sixth sections shift to an exploration of
law, human rights standards and mitigation
strategies by governments and courts through a
close look at government orders and court
judgements/public interest litigation. The seventh
section returns to justice and the constitution in a
context of hostile environments, making a case for
a robust consideration of the Directive Principles
of State Policy.

[T]he most vulnerable and the most precarious
have a prerogative over state resources and state
protection on every count.

To open up the framing of the discourse on justice
in pandemic times, Prime Minister Narendra
Modi’s address to the nation on 14' April 2020 is
apposite: ‘The Constitution of India speaks of “We
the people of India.” Who are the people of India?
This demonstration of our collective strength on
Babasaheb Ambedkar’s birthday is our best tribute
to him.” This was the first time he was invoking
the Constitution in the context of the novel
Coronavirus, and importantly, the invocation was
on Ambedkar Jayanti.: The invocation of the
Preamble “We the People of India” frames the core
concern for us in terms of citizenship, rights and
state responsibility. It is a grim reminder that
Covid-19 and the tumult it has brought in its wake
needs to be seen through the lens of the
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constitutional commons* which belongs equally to
all. As a starting premise, therefore, the most
vulnerable and the most precarious have a
prerogative over state resources and state
protection on every count. For is that not the
meaning of substantive equality which sits at the
heart of the constitutional commons?

Cutting through the universalising discourse
around the ‘Covid-19 Pandemic,” at the risk of
stating the obvious, it is a fact that the virus spreads
its tentacles unequally across the country. The
lives of the poor — rural, urban, forest dwelling,
itinerant peoples — matter. The lives of migrant
workers matter. The lives of the homeless matter.
The lives of wage workers matter. The lives of
persons with disabilities matter. Muslim lives
matter. Dalit lives matter. Adivasi lives matter.
The effects of the public health emergency that
Covid-19 presents aggravate an existing and
ongoing emergency that these communities have
had to manoeuvre on a daily basis. The lives of
medical and health professionals and care workers
engaged in testing, treatment, and care matter.
They have been rendered precarious by the
systematic dismantling of public health systems in
the country and the consequent ill-preparedness of
governments, lacking in capacity and capability to
handle a crisis of this scale.

We need to sidestep the universalising discourse
for another reason: the pandemic context also
provides a pretext for aggravating vulnerabilities,
displaying public humiliation with impunity
(turning untouchability into corona virality),
offering relief under the shade of the Citizenship
Amendment Act, 2019 to the favoured
and targeting CAA protestors despite lockdown.
Three illustrations are telling:

The imposition of a Covid-19 lockdown on
Kashmir has disastrous consequences in that
region already reeling under a nine-month
lockdown post abrogation of Article 370. The
report of theall-women team that visited
Kashmir in early February 2020 details the
spiralling effect of the post-abrogation lockdown
on everyday life and socialities in Kashmir — the
loss of jobs and incomes, sale of land and assets to
meet living expenses and medical emergencies, the
blocking of all routes to decent work for fair wages
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— the majority pushed to the edge of precarity by
the state. Two parts of that report are especially
relevant. The first, the complete breakdown of the
public health system made impossible by
blockades and curfews was aggravated by the
internet shutdown (and halting restoration of 2G
connectivity) that made communication regarding
supplies and accessing government programmes
like Ayushman Bharat especially
impossible. Does this second lockdown address
the concerns of communication and mobility in the
valley that have been raised in courts over the past
nine months? How will this lockdown interlock
with the large presence of the military, nominally
under civil administration, that is in place? And
what are the routes to justice in this context?

[DJo we go back to a precedent-driven,
mechanical constitutional jurisprudence or do
we open our minds out and acknowledge the utter
inadequacy of our present methods of
interpretation and redress.

The courts have refused to consider the release of
political prisoners like GN Saibaba despite his
increased vulnerability owing to multiple
disabilities in the pandemic context; the courts also
refused to stall the arrests of Anand Teltumbde and
Gautam Navlakha by the National Investigation
Agency (NIA) on 14 April 2020, with the NIA
going so far as to seek the permission of the court
to restrain Anand Teltumbde with handcuffs:
“Permission may please be given to use Handcuff
to avoid physical contact with the accused amidst
Covid-19: Pandemic and spread of Novel Corona
virus.” This is in clear violation of the Supreme
Court guidelines on handcuffing — the permission
is sought by re-purposing handcuffs to the same
effect. It may be illegal to restrain an accused, but
in pandemic times it is fully legal to use handcuffs
to prevent contagion, the NIA seems to say, even
as this argument folds into the contagion of
untouchability in Anand Teltumbde’s case, banned
under the Constitution (Article 17). But the ‘virus’
circumvents the need to provide the detailed
justification for handcuffing that criminal law
requires in the normal course.

A circular by the Director-General of Police,
Haryana in pursuance of the National Disaster
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Management Act, is self-

explanatory:

2005 (NDMA)

The Union Cabinet Secretary and Union Home
Secretary...expressed their alarm and unhappiness
at the large-scale movement of migrant labour...

In view of the clear directions from the Central
Government the following directions are being

issued for meticulous and comprehensive
compliance.
1. The inter-state borders have been sealed

and...persons...should be turned back without
exception.

2. The persons who are travelling on foot...should
be picked up, placed in buses and left in localities
from where they started.

3. Directions are being issued by State Home
Department to declare big indoor stadiums and
other similar facilities as Temporary jails, so that
people who refuse to obey the lawful directions of
district administration can be arrested and placed
in custody for the offence committed by them under
the Disaster Management Act (italics added)

To reiterate, the 'State government has [been]
directed to follow Zero Tolerance Policy towards
anyone who violate [sic] the lockdown
guidelines'.

Guijarat has a very unusual order issued during the
lockdown that is telling:

All those people from Pakistan, Bangladesh,
Afghanistan, staying in Gujarat on long term visa
or have applied for first LTV, who are in need
should be given rations free of cost for the month
of April as per the Ann Brahm scheme, for a single
person 3.5kg wheat, 1.5 kg rice, 1 kg dal, 1 kg salt
and 1 kg sugar and from among them if there are
families, the PHH will be given 3.5kg wheat, 1.5kg
rice, 1 kg dal, 1. kg, salt and Sugar per person for
free for the month of April.” (PDS-
14/2020/171396/k. Government of Gujarat)

The Citizenship Amendment Act, 2019, that saw
widespread protests in 2019-20, on grounds that it
is discriminatory against Muslims by introducing
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a denominational basis for granting Indian
citizenship is mirrored by the Gujarat order on
relief quoted above:

“Provided that any person belonging to Hindu,
Sikh, Buddbhist, Jain, Parsi or Christian community
from Afghanistan, Bangladesh or Pakistan, who
entered into India on or before the 31st day of
December, 2014... shall not be treated as illegal
migrant for the purposes of this Act”.

There are also clear discrepancies based
on class and religious faith in the cases reported in
the press of the provision of transport for instance
for stranded persons - pilgrims, international
travellers and migrant workers.

Already, right at the commencement of the
lockdown, we are witness to the use and abuse of
pandemic vulnerabilities and the inscription of
states of exception.

For citizens who live more secure lives in the
shade of majoritarian umbrellas of governance
bolstered by class/caste privilege, Covid-19
is the threat (or so they believe), which once
eliminated, will bounce them back into the
‘normal.” The ethical question before the citizens
of India today, however, is, after what we have
witnessed since 24 March when the national
lockdown was announced and the months of
protests against the Citizenship Amendment Act,
2019 that preceded the lockdown, should we
bounce back to life as before, or should we use this
opportunity to revisit constitutional possibilities
and societal arrangements? The related question is,
do we go back to a precedent-driven, mechanical
constitutional jurisprudence or do we open our
minds out and acknowledge the utter inadequacy
of our present methods of interpretation and
redress.

Il. Right to Health

Covid-19 brings into sharp focus the right to health
as a fundamental right in India. At the core of
international human rights standards, and
undoubtedly a key component of Article 21, it is
now at the centre of debate in more ways than
one. An important part of the concerns related to
the right to health at this time circulate around
testing and containment of the pandemic. We
know from people with long years of work in
addressing the need for robust public healthcare
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systems in the country that the systematic
dismantling of public healthcare has rendered us
more vulnerable in terms of inadequate facilities,
shortfall of trained personnel, and inadequate
biotechnological support. We are also witness in
the immediate aftermath of the lockdown to the
sharply skewed access to essential health services,
to adequate food and nutrition, to housing and
decent work. Cascading reports from across the
country speak of hunger and starvation as bigger
threats to life for the largest section of the
population than the virus, especially consequent to
the lockdown. This is also the population that
urgently requires access to proximate, free health
care —essential and Covid-19 specific treatment
and care — and yet lacks adequate access to both.
In their 2014 policy brief on Realising the Right to
Healthcare, Jan Swasthya Abhiyan pointed to the
equitable access to social determinants of health —
‘secure livelihoods, adequate food and nutrition,
housing, and safe water and sanitation’” — and
freedom from social inequities as indispensable to
the full enjoyment of the right to health. In the
current context it is these very determinants that
have been thrown into a crisis, ironically, even as
coping strategies for the pandemic depend on
precisely this access. The governmental
presumption in declaring the lockdown was that
without exception every person has food, housing,
safe water, sanitation and enjoys equal status with
all others to be able to access these without
hindrance. We know how profoundly flawed the
presumption was and has been demonstrated in the
most graphic manner possible on the highways, the
bus stands and railway stations in different parts of
the country. It is widely accepted that socio-
economic  factors and poverty heighten
vulnerability to disease and death, and curtail
access to quality health care. Abysmal public
health expenditure, inadequate personnel, low
investment in training and education, inadequate
public health infrastructure and lack of state
commitment to build robust public health systems
have been problems at the centre of public health
research and policy. These have received scant
attentiveness or interest from successive
governments.
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The rights of the poor and the vulnerable have
been grossly violated in the very manner in which
the lockdown was first announced and then
extended.

The increased vulnerability of health professionals
to assault by healthcare seekers and patients’
families may be traced back to the privatisation of
health care and the withdrawal of robust essential
and critical care services in the public health
system, among other causes. That this problem of
vulnerability to assault and the need for doctors
and health care workers to have specific legal
protection has roots elsewhere is evident in the
enactment of specific legislations protecting health
professionals from assault in 19 states between
2008 and 2013.

If the systemic flaws that have deeper roots are one
part of the crisis we face, the second part has to do
with  Covid-19 itself. Sujatha Rao, in a
comprehensive commentary on what needs to be
done, pointed to the importance of screening,
contact tracing and testing. The prevarication of
the Supreme Court in the matter of cost of testing,
as Gautam Bhatia has argued, defeats Article 21
and Article 14 rights. lronically, this issue
connects right back to questions related to the
privatisation of basic health care and the paucity of
testing facilities under state control. The second
issue has to do with the volume of testing and this
is one that will have enduring consequences. CP
Geevan urges us to rethink the low figures for
positive cases in India and suggests that this might
be attributed to flawed testing strategies.
Returning to our point on the right to health as part
of the access to justice, if access to free testing in
the Covid-19 context is one part of Article 21
rights, universal access to testing is another part of
this right, one that is waiting to be addressed.

I11. The Exacerbation of Vulnerability

The rights of the poor and the vulnerable have been
grossly violated in the very manner in which the
lockdown was first announced (with four hours’
notice) and then extended (with no notice); and in
the abject neglect with which they were treated by
the state in the first few days of the lockdown.
There are several reports on the calamitous effects
of this abrupt announcement. We have searing
details from Delhi after the first lockdown — both
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